STATE OF FLORI DA
DI VI SION OF ADM NI STRATI VE HEARI NGS
M AM - DADE COUNTY SCHOOL BOARD,
Petitioner,
VS. Case No. 06-1073

M CHAEL SPI VEY,

Respondent .

RECOVMENDED ORDER

Pursuant to notice, a hearing was conducted in this case
pursuant to Sections 120.569 and 120.57(1), Florida Statutes,?
before Stuart M Lerner, a duly-designated adm nistrative | aw
judge of the Division of Adm nistrative Hearings (DOAH), on
Cct ober 16, 2006, by video tel econference at sites in Mam and
Tal | ahassee, Florida.

APPEARANCES

For Petitioner: Jean Marie Mddleton, Esquire
M am - Dade County School Board
1450 Northeast Second Avenue, Suite 400
Manm, Florida 33132

For Respondent: Mark F. Kelly, Esquire
Kelly & McKee, P.A
P. O. Box 75638
Tanpa, Florida 33675-0638



STATEMENT OF THE | SSUE

Whet her Respondent committed the violations alleged in the
Notice of Specific Charges and, if so, what disciplinary action
shoul d be taken against him

PRELI M NARY STATEMENT

On March 15, 2006, the M am -Dade County School Board
(School Board) took action to suspend Respondent from his
teaching position and initiate dism ssal proceedi ngs agai nst
him By letter dated March 20, 2006, Respondent "request[ed] a
hearing to be held before an adm nistrative | aw judge"” on the
matter. Respondent's hearing request was referred to DOAH on
March 24, 2006.

On April 19, 2006, the School Board filed a Notice of
Specific Charges (Notice). The Notice contained the follow ng
St at ement of Facts:

St at enent of Facts

5. The School Board has enpl oyed Spivey
si nce August 1979.

6. Spivey was originally enployed by the
School Board [as] an hourly teacher.

7. In Novenber 1980, Spivey was hired as
[a] full-time Teacher. He was assigned to
M am Norland M ddl e School. From August
1988 until his suspension w thout pay, he
was assigned to Myrtle Gove El enentary
School .

8. Spivey admtted that he paid for and
received transcripts for college credit from



Eastern Okl ahoma State Coll ege and submitted

those transcripts to the District for the

pur pose of receiving or renewi ng a teaching

certificate.

9. Spivey's alleg[ations] that he conpl eted

m dterm and final exans and perforned

presentations as evidence of academ c effort

lack credibility in light of conflicting

information that no exans or coursework was

required by the instructor.
Count | of the Notice alleged that "Spivey's adm ssion that he
accepted and reported college credits that were not earned
t hrough academ c effort does not reflect credit upon hinself or
the community and viol ates School Board Rule 6Gx13-4A-1.21."
Count 1l of the Notice alleged that "Spivey has denonstrated a
| ack of good noral character by admitting he accepted coll ege
credit[s] and reported them w thout engaging in any academ c
effort” and that therefore his "actions violate [S]ection
1012.32, Florida Statutes.”™ Count IIl of the Notice alleged
that "Spivey's actions constitute a violation of the School
Board Rul e 6Gx13-[]1.213, as well as Rule 6B-1.001 and Rul e 6B
1. 006, Florida Adm nistrative Code," and that these violations
"constitute[] just cause for termnation.” Count |V of the
Notice alleged that "Spivey's violation of the code of ethics
[referenced in Count Il of the Notice] constitutes m sconduct
in office and constitutes just cause for term nation."

On July 11, 2006, the parties filed a Joint Prehearing

Stipul ati on, which contained, anong ot her things, Respondent's



adm ssion that the allegations set forth in paragraphs 5 through
8 of the Notice's Statenent of Facts were true

The final hearing in this case was held, as noted above, on
October 16, 2006.2 Five witnesses testified at the hearing:

3 Charl ene

Respondent, diver Ashley, Leonard Wl enci kowski
Burks, and Lucy lturrey. In addition, 27 exhibits (Petitioner's
Exhibits 1 through 22 and 24, and Respondent's Exhibits 1
through 4) were offered and received into evidence. At the

cl ose of the evidentiary portion of the hearing on Cctober 16,
2006, the undersigned established a deadline (30 days fromthe
date of the filing of the hearing transcript with DOAH) for the
filing of proposed recomrended orders.

The Transcript of the final hearing (which consists of one
vol une) was filed with DOAH on January 11, 2007.

On February 13, 2007, the School Board, on behalf of both
parties, filed a notion requesting an extension of the deadline
for filing proposed recommended orders. The notion was granted
| ater that sane day.

The School Board and Respondent both filed their Proposed

Recomended Orders on February 21, 2007.

FI NDI NGS OF FACT

Based on the evidence adduced at hearing, and the record as

a whole, the follow ng findings of fact are made:



1. The School Board is responsible for the operation,
control and supervision of all public schools (grades K through
12) in Mam -Dade County, Florida (including, anong others,

M am Pal netto Senior H gh School (Palnmetto) and Myrtle G ove
El enentary School (Myrtle Grove)) and for otherw se providing
public instruction to school-aged children in the county.

2. At all times material to the instant case, Palnetto was
the site fromwhere WIIliam MCoogle, Ph.D., a physica
education teacher and basketball coach at the school, operated
his own privately-run continuing education enterprise, Mving on
Towar d Education and Training (MO T.E. T.), which offered
courses, including physical education courses, for which
t eachers coul d receive college credit.

3. Respondent has been enpl oyed by the School Board as a
physi cal education teacher since August 1979, when he was hired
to teach part-tine. He began teaching on a full-tinme basis in
Novenber 1980. Prior to his suspension and the initiation of
this term nati on proceedi ng, he was assigned to Myrtle G ove,
where he had been teaching since 1988.

4. As a School Board enpl oyee, Respondent is expected to
conduct hinmself in accordance with School Board rules, including
School Board Rul es 6Gx13-4A-1.21 and 6Gx13-1.213.

5. At all tinmes material to the instant case, School Board

Rul e 6Gx13-4A-1. 211 has provided as foll ows:



Per manent Per sonnel

RESPONSI BI LI TI ES AND DUTI ES

| . Enpl oyee Conduct

Al'l persons enpl oyed by The School Board of
M am - Dade County, Florida are
representatives of the M am -Dade County
Public Schools. As such, they are expected
to conduct thenselves, both in their

enpl oyment and in the comunity, in a nmanner
that will reflect credit upon thensel ves and
t he school system

Unseem y conduct or the use of abusive
and/ or profane | anguage in the presence of
students is expressly prohibited.
6. At all times material to the instant case, School Board

Rul e 6Gx13-4A-1.213 has provided, in pertinent part, as foll ows:

Per manent Per sonnel

CCODE OF ETHI CS

. 1 NTRODUCTI ON

All . . . teachers . . . , because of their
dual roles as public servants and educators
are to be bound by the foll owi ng Code of

Et hics. Adherence to the Code of Ethics
will create an environment of honesty and
integrity and will aid in achieving the
common m ssion of providing a safe and high
qual ity education to all M am -Dade County
Publ i ¢ School students.

As stated in the Code of Ethics of the
Education Profession in Florida (State
Board of Education Rule 6B 1.001):

1. The educator values . . . the pursuit of
truth .



2. . . . . The educator . . . will seek to
exerci se the best professional judgnent and
integrity.

3. Aware of the inportance of nmaintaining
t he respect and confidence of one's

col | eagues, students, parents, and other
menbers of the comunity, the educator
strives to achieve and sustain the highest
degree of ethical conduct.

* * *

1. APPLI CATI ON

This Code of Ethics applies to all
teachers . :

Enpl oyees are subject to various other |aws,
rul es, and regul ations, including but not
limted to "The Code of Ethics for the
Education Profession in Florida and the
Princi ples of Professional Conduct of the
Education Profession in Florida," Chapter
6B-1. 001 and 1.006, F.AC., . . . which are
i ncorporated herein by reference and this
Code of Ethics should be viewed as additive
to these |l aws, rules and regul ati ons.

I11. FUNDAMENTAL PRI NCI PLES

The fundanental principles upon which this
Code of Ethics is predicated are as foll ows:

* * *
- Honesty — Dealing truthfully with peopl e,

bei ng sincere, not deceiving themnor
stealing fromthem not cheating nor |vying.

- Integrity — Standing up for your beliefs
about what is right and what is wong and
resisting social pressure to do wong.

* * *



- Responsibility — Thinking before you act
and bei ng accountable for your

actions .

Each enpl oyee agrees and pl edges:

1. To abide by this Code of Ethics, nmaking
the wel|-being of the students and the
honest performance of professional duties
core guiding principles.

2. To obey local, state and national | aws,
codes and regul ati ons.

* * *

5. To take responsibility and be
accountable for his or her actions.

* * *

7. As an instructional enployee of the School Board,
Respondent is a nenber of a collective bargaining unit
represented by the United Teachers of Dade (UTD) and covered by
a col l ective bargai ni ng agreenent between the School Board and
UTD (UTD Contract).

8. Article V of the UTD Contract addresses the subject of
“"[e] npl oyer [r]ights.”

9. Section 1 of Article V provides, in part, that the
School Board has the exclusive right to suspend, dism ss or
term nate bargaining unit enployees "for just cause.”

10. Article XXI of the UTD Contract addresses the subject

of "[e]nployee [r]ights and [d]ue [p]rocess.”



11. Section 2 of Article XXI provides, in part, that
"[d]ism ssals and suspensions shall be effected in accordance
with applicable Florida Statutes, including the Adm nistrative
Procedures Act (APA) . . . ."

12. Respondent "first heard of Dr. MCoogle" at a physica
educati on wor kshop when col | eagues nentioned that Dr. MCoogl e
"taught out-reach independent [college credit physica
educati on] courses” on weekends at Palnmetto (a time and | ocation
that were "convenient for [Respondent]").

13. Sone tine after the workshop, while at Palnetto to
referee a basketball game, Respondent introduced hinself to
Dr. McCoogl e, who gave Respondent his MO T.E T. business card

14. In or about Novenber 2002, Respondent decided that he
wanted to take the six credit hours of college coursework in
physi cal education that he needed to renew his teaching
certificate. It was two years before he was due to be
recertified, but he wanted to "take the courses early."

15. Having had spoken to "numerous . . . people” who had
recommended "taking [recertification] courses through
[Dr.] McCoogle" at Pal netto, Respondent contacted Dr. MCoogl e
by tel ephone to express his interest in pursuing such
cour sewor k.

16. In accordance with the instructions that he had been

given by Dr. MCoogle during their tel ephone conversation, the



Sat urday "right before Thanksgi vi ng® Respondent went to Pal nmetto
to sign up for the courses he needed to take to be recertified.

17. \When he arrived at the school, there were
"numerous . . . people” waiting to speak individually with
Dr. McCoogle. Respondent recognized sone of the people there as
School Board instructional enployees. One such person was
diver Ashley, who has been enployed by the School Board as a
teacher for the past 33 years.

18. After waiting his turn, Respondent "went up to see
Dr. McCoogle.” He told Dr. MCoogle that he needed six credit
hours of coursework. Dr. MCoogle then advi sed Respondent to
regi ster for two three-credit physical education courses offered
by Eastern Cklahoma State Col | ege* through MO T.E. T.:
Psychol ogy of Sports | (Course Nunber 2803) and Organi zation and
Adm ni stration of Physical Education (Course Nunber 2823).
Respondent thereupon filled out the paperwork to register for
these two courses (with the assistance of a wonman whom
Respondent had been told was Dr. MCoogle's wife). After
conpl eting the paperwork, he gave the woman a "down paynent"” on
the registration fee. He was told that Dr. MCoogle would | et
him know at a | ater date when classes were going to start.

19. M. Ashley registered for the sanme two courses that

Respondent di d.
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20. There were three other students (aside from Respondent
and M. Ashley) enrolled in each of these two courses.

21. Leonard Wl enci kowski was one of the three other
students enrolled in Course Nunber 2803 al ong wi th Respondent
and M. Ashley.

22. "Right after the Thanksgiving break," Respondent
received a tel ephone call fromDr. MCoogle, who told himthat
cl asses were "getting ready to start on that Saturday” at
Pal netto and that he should be there at 8:00 a. m

23. Respondent reported to Palnetto at 8:00 a.m the
foll owi ng Saturday. Upon his arrival, he again observed
"nunerous . . . people” waiting to speak individually with
Dr. McCoogle. When Respondent's turn canme, Dr. MCoogle told
himthat he could either take the courses he signed up for
online or by attending, in person, classes taught by
Dr. McCoogle at Palnetto from8:00 a.m to 1:00 p.m on
Saturdays. Respondent indicated that he preferred the latter
course delivery nethod. (He selected this option because he had
"no conputer know edge.") Dr. MCoogle then briefly described
for Respondent what the course requirenents were for the two
courses Respondent was taking. This was followed by an "hour or

so" di scussion between Dr. MCoogl e and Respondent about
coaching and refereeing. Follow ng this discussion, Respondent

departed
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24. Respondent attended all of the required Saturday
classes for the two courses in which he was enrolled

25. Students received individual instruction from
Dr. McCoogle in these classes. Each student went up to the
front of the classroomto neet with Dr. MCoogl e individually,
whil e the other students remained "in the audience.”

26. During each 8:00 a.m to 1:00 p.m class session,
Respondent net individually with Dr. MCoogle on two separate
occasions: once to discuss matters relating to Course Nunber
2803 and again to discuss matters relating to Course Nunber
2823.

27. In addition to attending class and engagi ng i n course-
rel evant "one-on-one discussions” with Dr. MCoogl e, Respondent
conpleted all of the assignnents that were given for the two
cour ses.

28. For Course Nunber 2803, Respondent wrote a term paper
on "why every coach should be a referee and every referee should
be a coach.”

29. For Course Nunber 2823, Respondent prepared | esson
pl ans and denonstrated in class, by oral presentation, his
knowl edge of the proper procedures to be followed in devel opi ng
a lesson plan. He also simulated teaching a | esson on softbal
and "produce[d] a [witten] test” on the material covered in the

| esson.

12



30. After he had successfully conpl eted Course Numnbers
2803 and 2823 (by doing everything Dr. MCoogl e had asked of
hi nT), Respondent went to Palmetto to pay Dr. MCoogle the
bal ance of the registration fee he owed. Upon Respondent's
doing so, Dr. MCoogle gave him a seal ed envel ope contai ning an
official transcript from Eastern Ckl ahoma State Col | ege
reflecting the grades he had received in the two courses he had
taken through MO T.E. T.: a "B" in Course Nunber 2803 and an
"A" in Course Nunmber 2823. The transcript indicated that these
were "adult continuing education” courses. Dr. MCoogle told
Respondent to take the envelope to the School Board's
certification office and submt it, along with a conpl eted
application for renewal of his teaching certificate and a $56. 00
application fee, for transm ssion to the state Departnent of
Educati on. Respondent believed that he was eligible to receive
the recertification for which he was applying. Because "so many
ot hers [had taken] classes through [Dr. MCoogle]," Respondent
did not have "any suspicions that the courses [he had taken from
Dr. MCoogle] at Pal metto® were not legitimte."

31. Respondent ultimtely obtained his recertification
fromthe state Departnent of Education.

32. A crimnal investigation of Dr. MCoogle and his
MO T.E.T. programled the School Board police to investigate

the follow ng allegation agai nst Respondent:
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It is alleged that M. M chael Spivey,
Teacher, M am -Dade County Public Schools
(MDCPS), fraudulently obtained credit(s)
from Eastern Okl ahoma State Col |l ege (EGSC)
through the intricate and unl awf ul
enterprise of Mouving on [T] oward Educati on
and Training, Inc. (MOTET), under the
auspices of M. WIliamMCoogle. 1In
essence, the enployee paid to obtain
academc credit(s) for the purpose of
certification, re-certification, and/or
endorsenments wi t hout availing hinself of
actual academ c class tinme, work, or effort.

33. This allegation was "substanti ated" by the Schoo
Board police followng its investigation.

34. As part of its investigation, the School Board police
i ntervi ewed Respondent and asked him anong other things, "if he
had any records or any copies of any classwork or test results
from[the] courses [he had taken from Dr. MCoogle]."

Respondent responded that he had "turned in" all his work to
Dr. MCoogle and "did not have any copies in his possession.”

35. Followi ng the School Board police investigation, the
matter was referred to the School Board's Ofice of Professional
St andar ds.

36. On February 23, 2006, Lucy Iturrey of the Schoo
Board's Ofice of Professional Standards, along with two ot her
School Board adm ni strators, conducted a conference-for-the-
record (CFR) with Respondent and his UTD representatives to

address the allegation against himthat had been "substanti ated"

by the School Board police. At the CFR, Respondent, through his

14



UTD representatives, indicated that, during the School Board
police investigation, he had told the police that "he had turned
in all of his classwork and did not have any copies in his
possessi on. "

37. The School Board's Superintendent of School s
recommended to the School Board that it suspend Respondent and
initiate term nation proceedi ngs agai nst him "based on the
al l egation that he fraudulently obtained and utilized credit(s)
from Eastern Okl ahoma State Col | ege t hrough Moving On Toward
Educati on and Trai ning, Inc. (MOTET)."

38. The School Board took such action at its March 15,
2006, neeting.

39. Sonetinme after the School Board had acted, Respondent,
whi | e goi ng through the many docunments he had amassed over his
years with School Board, discovered two |esson plans and a test
that he had prepared for Course Nunber 2823, itens he had not
realized were in his possession.

40. He ultimately gave these docunents to his attorney,
and they were offered and received into evidence at the final
hearing in this case (as Respondent's Exhibits 1 through 3).

CONCLUSI ONS OF LAW

41. DQOAH has jurisdiction over the subject matter of this
proceedi ng and of the parties hereto pursuant to Chapter 120,

Fl ori da St at ut es.
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42. "In accordance with the provisions of s. 4(b) of Art.
| X of the State Constitution, district school boards [have the
authority to] operate, control, and supervise all free public
schools in their respective districts and nmay exerci se any power
except as expressly prohibited by the State Constitution or
general law " 8§ 1001.32(2), Fla. Stat.

43. Such authority extends to personnel matters and
i ncl udes the power to suspend and di sm ss enpl oyees. See 8§
1001. 42(5), 1012.22(1)(f), and 1012.23(1), Fla. Stat.

44. The latter statutory provision, Section 1012.23(1),
Florida Statutes, grants district school boards the authority to
"adopt rul es governing personnel matters."

45. The "rul es governing personnel matters" that have been
adopted by the School Board include School Board Rules 6Gx13-
1.213 (which prescribes a "Code of Ethics" for School Board
personnel ) and 6Gx13-4A-1.21 (dealing with "[r]esponsibilities
and [d]uties").

46. A district school board is deened to be the "public
enpl oyer,”™ as that termis used in Chapter 447, Part 1l, Florida
Statutes, "with respect to all enployees of the schoo
district.” 8 447.203(2), Fla. Stat. As such, it has the right
"to direct its enployees, take disciplinary action for proper
cause, and relieve its enployees fromduty because of |ack of

work or for other legitimte reasons,"” provided it exercises

16



t hese powers in a manner that is consistent with the
requirements of law. § 447.209, Fla. Stat.

47. Each district school board enpl oyee serving in an
i nstructional capacity nust possess an appropriate teaching
certificate issued by the Florida Departnent of Education. See

Bush v. Holnes, 919 So. 2d 392, 410 (Fla. 2006)("[P]ublic school

teachers nust be certified by the state."); and 8 1012.55(1),
Fla. Stat. ("Each person enployed or occupying a position as
school supervisor, school principal, teacher, library nedia
speci al i st, school counselor, athletic coach, or other position
in which the enpl oyee serves in an instructional capacity, in
any public school of any district of this state shall hold the
certificate required by Iaw and by rules of the State Board of
Education in fulfilling the requirenments of the law for the type
of service rendered."). There are four types of teaching
certificates: "the professional certificate, the nonrenewabl e
prof essional certificate, the tenporary certificate, and the
athletic coaching certificate." Fla. Admn. Code R 6A-
4.002(1). "The professional certificate is the highest type of
full -tinme certificate issued.” Fla. Adm n. Code R 6A-4.004(2).
48. The state Departnent of Education has been del egat ed
the authority to "designate the certification subject areas."
§ 1001.03, Fla. Stat. Anong the certification areas that the

Departnment of Education has designated is physical education
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(grades K-12). See Fla. Admn. Code R 6A-4.0283 (which,
effective July 1, 2003, "supersede[d]" the provisions of Fla.
Adm n. Code R 6A-4.028, which had provided for "Certification
i n Physical Education (Grades K-8) and Physical Education
(Grades 6-12)").

49. Once issued, a professional certificate nust be
renewed every five years. See § 1012.56(6)(a), Fla. Stat.; and
Fla. Admin. Code R 6A-4.0051(3)(c).

50. Florida Adm nistrative Code Rul e 6A-4.0051 provides
that a professional certificate may be renewed if the
certificate holder "[c]onpletes six (6) senester hours of
college credit . . . earned at an accredited or approved
institution or comunity or junior college as specified in Rule
6A-4.003, F.A.C.," provided that, for "each course used for the
renewal of [the] certificate,”" a "grade of at least 'C or the

equivalent,"” or a "grade of pass," is "earned." The "college

credit” that may be used for certificate renewal purposes is
further described in Florida Adm nistrative Code Rul e 6A-
4.002(3), which provides as foll ows:

College credit. College credit used for
educator certification purposes shall be
under graduate or graduate credit earned at
an accredited or approved institution as
specified in Rule 6A-4.003, F.A C Al
college credit shall be conputed by senester
hours. One (1) quarter hour of college
credit shall equal two-thirds (2/3) of one
(1) senester hour. Community and junior

18



coll ege credit used for educator
certification purposes shall parallel those
of the first and second years of course work
at an accredited or approved institution and
shal | be conparable to courses offered at

Fl orida community and junior colleges which
have been approved by the Florida Depart nent
of Educati on.

51. Florida Adm nistrative Code Rule 6A-4.003(1) describes

t hose "accredited” institutions referred to in Florida
Adm ni strative Code Rules 6A-4.002(3) and 6A-4.0051. It
provi des as foll ows:

Accredited institutions. Degrees and

credits awarded by an institution of higher

| earni ng accredited by one (1) of the

accrediting associations |listed bel ow shall

be acceptable for educator certification
pur poses.

(a) Regional accrediting associations. The

regi onal accrediting associations are as
foll ows:

1. The Southern Association of Colleges and
School s,

2. The M ddle States Association of
Col | eges and Secondary School s,

3. The New Engl and Associ ati on of Coll eges
and Secondary School s,

4. The North Central Association of
Col | eges and Secondary School s,

5. The Northwest Association of Secondary
and Hi gher Schools, and

6. The Western Association of Coll eges and
School s.
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(b) Accrediting agencies approved by the
United States Departnent of Educati on.

52. Florida Admnistrative Code Rule 6A-4.003(2) describes
t hose "approved" institutions referred to in Florida
Adm ni strative Code Rul es 6A-4.002(3) and 6A-4.0051. It
provi des as follows:

Nonaccredited approved institutions. A non-
accredi ted approved institution of higher

| earning shall be identified as having a
quality programresulting in a bachelor's or
hi gher degree by one (1) of the follow ng
criteria:

(a) The institution is accepted for
certification purposes by the state
departnent of education where the
institution is | ocated,

(b) The institution holds a certificate of
exenption pursuant to Section 1005. 06,
Fl ori da Stat ut es,

(c) The institutionis a newy created
Florida public college or university that
of fers a bachelor's or higher degree
program

(d) The institution is |ocated outside the
United States and awards a degree that is
the equivalent to a bachelor's or higher
degree awarded by an accredited or approved
institution in the United States. |sol ated
credit will be acceptable for certification
pur poses provided the credit is the

equi val ent of college credit earned in the
United States, or

(e) The degree fromthe institution was
accepted by an accredited or approved
institution either in transfer or as a basis
for adm ssion into the graduate program
which resulted in the conferral of a higher
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degree. An applicant who holds a valid
standard educator's certificate issued by a
state other than Florida which my be used
to satisfy the eligibility requirenents for
a professional certificate as described in
Sections 1012.56(1) and (2), Florida
Statutes, or to denonstrate mastery of

subj ect matter know edge as in Section
1012.56(4), Florida Statutes, is considered
to have net the requirenents of this rule.[]

53. At all tinmes material to the instant case, district
school boards have had the right, under Section 1012.33(4),
Florida Statutes, to disniss continuing contract teachers "based
on immorality, msconduct in office, inconpetency, gross
i nsubordi nation, willful neglect of duty, drunkenness, or
conviction of a crinme involving noral turpitude, as these terns
are defined by rule of the State Board of Education.”

54. At all tinmes material to the instant case,
"immorality" and "m sconduct in office" have been defined by
rule of the State Board of Education (specifically Florida
Adm ni strative Code Rule 6B-4.009, "Criteria for Suspension and
Dismissal") as follows:

(2) Imorality is defined as conduct that
is inconsistent with the standards of public
consci ence and good norals. It is conduct
sufficiently notorious to bring the

i ndi vi dual concerned or the education

prof ession into public disgrace or

di srespect and inpair the individual's
service in the community.

(3) M sconduct in office is defined as a

violation of the Code of Ethics of the
Educati on Profession as adopted in Rule 6B-
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55.

1.001, F.A.C., and the Principles of

Pr of essi onal Conduct for the Education
Profession in Florida as adopted in Rule 6B-
1.006, F.A.C., which is so serious as to
inpair the individual's effectiveness in the
school system

The Code of Ethics of the Education Profession (set

forth in Florida Adm nistrative Code Rule 6B-1.001), at all

times material to the instant case, has provided as fol |l ows:

56.

(1) The educator values the worth and
dignity of every person, the pursuit of
truth, devotion to excellence, acquisition
of know edge, and the nurture of denocratic
citizenship. Essential to the achi evenent
of these standards are the freedomto |earn
and to teach and the guarantee of equal
opportunity for all.

(2) The educator's primary professional

concern wll always be for the student and
for the devel opnent of the student's
potential. The educator will therefore
strive for professional growmh and will seek

to exercise the best professional judgnent
and integrity.

(3) Aware of the inportance of maintaining
the respect and confidence of one's

col | eagues, of students, of parents, and of
ot her menbers of the community, the educator
strives to achi eve and sustain the highest
degree of ethical conduct.

The Principles of Professional Conduct for the

Education Profession in Florida (set forth in Florida

Adm ni strative Code Rule 6B-1.006), at all times material to the

i nstant case, have required a teacher to, anong other things,

"not intentionally distort or m srepresent facts concerning an
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educational nmatter in direct or indirect public expression”; to
“mai ntain honesty in all professional dealings”; to "not

m srepresent one's own professional qualifications”; and to "not
submt fraudul ent information on any docunent in connection with
prof essional activities."

57. "lImorality" and "msconduct in office" may be
established, even in the absence of "specific" or "independent"
evi dence of inpairnent, where the conduct engaged in by the
teacher is of such a nature that it "speaks for itself" in terns
of its seriousness and its adverse inpact on the teacher's

effectiveness. |In such cases, proof that the teacher engaged in

t he conduct is also proof of inpaired effectiveness. See Purvis

v. Marion County School Board, 766 So. 2d 492, 498 (Fla. 5th DCA

2000); Wwal ker v. Highlands County School Board, 752 So. 2d 127,

128-29 (Fla. 2d DCA 2000); Summers v. School Board of Marion

County, 666 So. 2d 175, 175-76 (Fla. 5th DCA 1995); Brevard

County School Board v. Jones, No. 06-1033, 2006 Fla. Div. Adm

Hear. LEXIS 287 *17 (Fla. DOAH June 30, 2006) ( Recommended
Order)("[T] he need to denonstrate "inpaired effectiveness' is
not necessary in instances where the m sconduct by a teacher
speaks for itself, or it can be inferred fromthe conduct in

question."); and M am -Dade County School Board v. Lefkowtz,

No. 03-0186, 2003 Fla. Div. Adm Hear. LEXIS 675 *23-24 (Fl a.

DOAH July 31, 2003)(Recomended Order) ("The School Board failed
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to prove by a preponderance of the direct evidence that

M. Lefkowitz's actions were so serious that they inpaired his
ef fectiveness as a teacher. Nonethel ess, based on the findings
of fact herein, it may be inferred that M. Lefkow tz's conduct
inpaired his effectiveness as a teacher in the Mam -Dade County
public school system™")(citation omtted). A teacher's engaging
in deceitful or dishonest conduct to obtain or renew a teaching
certificate is an exanple of such conduct that "speaks for

itself."” See Broward County School Board v. Sapp, No. 01-3803,

2002 Fla. Div. Adm Hear. LEXIS 1574 *16 (Fl a. DOAH
Sept enber 24, 2002)( Recommended Order)("[A]s a teacher and
coach, Sapp was required to be a role nodel for his students.
To be effective in this position of trust and confidence, he
needed to maintain a high degree of trustworthiness, honesty,
j udgnent, and discretion.").
58. "Under Florida law, a [district] school board's
decision to term nate an enployee is one affecting the
enpl oyee' s substantial interests; therefore, the enployee is
entitled to a formal hearing under section 120.57(1) if material
i ssues of fact are in dispute."® Sublett, 617 So. 2d at 377.
59. The teacher nust be given witten notice of the
specific charges prior to the hearing. Al though the notice
"need not be set forth with the technical nicety or formal

exact ness required of pleadings in court,” it should "specify
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the [statute,] rule, [regulation, or policy] the [district
school board] alleges has been violated and the conduct which

occasioned [said] violation.” Jacker v. School Board of Dade

County, 426 So. 2d 1149, 1151 (Fla. 3d DCA 1983)(Jorgenson, J.,
concurring).

60. The teacher nmay be suspended wi t hout pay pending the
outconme of the termnation proceeding; "but, if the charges are
not sustained, [the teacher] shall be i mediately reinstated,
and his or her back salary shall be paid." § 1012.33(4)(c),
Fla. Stat.

61. At the termnation hearing, the burden is on the
district school board to prove the allegations contained in the
notice. Unless there is a collective bargai ni ng agreenent
covering the bargaining unit of which the teacher is a nenber
that provides otherwi se® (and there is not such a collective
bar gai ni ng agreenment controlling the instant case), the district
school board's proof need only neet the preponderance of the

evi dence standard. See McNeill v. Pinellas County School Board,

678 So. 2d 476, 477 (Fla. 2d DCA 1996) (" The School Board bears
the burden of proving, by a preponderance of the evidence, each
el enment of the charged offense which may warrant dismssal.");

Subl ett v. Sunter County School Board, 664 So. 2d 1178, 1179

(Fla. 5th DCA 1995) ("W agree with the hearing officer that for

the School Board to denpbnstrate just cause for termnation, it
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nmust prove by a preponderance of the evidence, as required by
| aw, that the allegations of sexual m sconduct were

true . . . ."); Allen v. School Board of Dade County, 571 So. 2d

568, 569 (Fla. 3d DCA 1990)("wWe . . . find that the hearing

of ficer and the School Board correctly determ ned that the
appropriate standard of proof in dismssal proceedings was a
preponderance of the evidence. . . . The instant case does not
involve the loss of a license and, therefore, Allen's | osses are
adequately protected by the preponderance of the evidence

standard."); and Dileo v. School Board of Dade County, 569 So.

2d 883, 884 (Fla. 3d DCA 1990) ("We disagree that the required
guantum of proof in a teacher dism ssal case is clear and

convi nci ng evi dence, and hold that the record contai ns conpetent
and substantial evidence to support both charges by a

preponder ance of the evidence standard.").

62. I n determ ning whether the district school board has
met its burden of proof, it is necessary to evaluate the
district school board's evidentiary presentation in |ight of the
specific allegation(s) made in the witten notice of charges.
Due process prohibits a district school board fromterm nating a
conti nuing contract teacher based on nmatters not specifically
alleged in the notice of charges, unless those matters have been

tried by consent. See Shore Village Property Omers

Associ ation, Inc. v. Departnent of Environnental Protection, 824
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So. 2d 208, 210 (Fla. 4th DCA 2002); and Lusskin v. Agency for

Health Care Adm nistration, 731 So. 2d 67, 69 (Fla. 4th DCA

1999) .

63. In the instant case, the School Board has alleged in
its Notice that "just cause" exists to term nate Respondent's
enpl oynent as a continuing contract teacher with the School
Board because he "paid for and received transcripts for college
credit from Eastern Okl ahoma State Coll ege and subm tted those
transcripts to the District for the purpose of receiving or
renewi ng a teaching certificate" "w thout engaging in any
academc effort." According to the Notice, by engaging in this
conduct, Respondent viol ated School Board Rule 6Gx13-4A-1.21
(Count 1); denonstrated a | ack of the "good noral character”
required by Section 1012.32(1), Florida Statutes, which
provides, in pertinent part, that, "to be eligible for
appointnment in any position in any district school system a
person shall be of good noral character™ (Count I1); violated
School Board Rule 6Gx13-1.213 (Count I11); and was guilty of
"m sconduct in office"” (Count 1V).

64. The preponderance of the record evidence does not
support these all egations of w ongdoi ng.

65. Central to the School Board's case agai nst Respondent
isits allegation that the Eastern Ckl ahona State Col | ege

credits Respondent used to renew his teaching certificate were
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obtai ned "wi thout [his having] engag[ed] in any academ c
effort.”

66. In the testinony he gave at the final hearing,
Respondent denied this allegation and described his "academ c
effort” in the two courses for which he received these credits

67. (Qiver Ashley was the only other person with persona
know edge of what students in these courses did to earn credits
to testify at the final hearing about the matter.!® Al though he
was called to the stand by the School Board, M. Ashley's
testi nony underm ned, rather than supported, the School Board's
case. M. Ashley testified that, as a student in these courses,
he "did various types of |esson plans,” made "in-cl ass
presentations . . . on sone the |lesson plans [he] did," and "did
a paper." M. Ashley nmay not have corroborated everything
Respondent testified to regardi ng what "academ c effort"” he
(Respondent) made in these courses, but M. Ashley's testinony
nonet hel ess (li ke Respondent's) unequivocally refuted the
factual premnm se underlying the School Board's prosecution of
Respondent --that being that Respondent put forth no "academ c
effort” what soever.

68. The School Board did present evidence of what
Dr. McCoogle and others who did not testify at hearing had
reportedly said during investigative interview about the |ack

of "academ c effort going on" in the courses Dr. MCoogl e
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of fered on behal f of Eastern Okl ahoma State College. This
hearsay testinmony, however, even assumng that it would be
adm ssi bl e over objection in a civil proceeding and therefore
legally sufficient to support a finding of fact in this

admi ni strative proceeding,!?

Is not sufficiently persuasive to

out wei gh the conbined effect of the credible testinony to the

contrary given by Respondent and M. Ashley, both of whom

unli ke Dr. McCoogl e and the other hearsay declarants, testified

under oath before the undersigned (who therefore was able to

observe their deneanor) and were subjected to cross-exam nation.
69. Not having established by a preponderance of the

evi dence the underlying factual prem se upon which the

al | egations of wongdoing nade in the Notice are based (to wit:

t hat Respondent engaged in no "academ c effort"” to earn the

credits reflected on the official Eastern Okl ahoma State Coll ege

transcript he submitted as part of the recertification

application process), the School Board nust imedi ately

rei nstate Respondent with back pay, in accordance with Section

1012. 33(4)(c), Florida Statutes.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons

of Law, it is hereby
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RECOVMENDED t hat the School Board issue a final order
di sm ssing the charges agai nst Respondent and reinstating him
w th back pay.

DONE AND ENTERED this 28th day of February, 2007, in

Tal | ahassee, Leon County, Florida.

Axsaex m- 4

STUART M LERNER

Adm ni strative Law Judge

Di vi sion of Admi nistrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 28th day of February, 2007.

ENDNOTES
1 Unless otherwi se noted, all references in this Recormended
Order to Florida Statutes are to Florida Statutes (2006).
2 The hearing was originally schedul ed to comence on July 17,
2006, but was continued (for good cause) at Respondent's
request.

3 M. Walencikowski was called to testify by the School Board.
After stating his nane and testifying that he had been a Schoo
Board enpl oyee from 1968 until June 3, 2005, he refused to
answer any additional questions on Fifth Arendnent grounds. The
School Board did not seek to have M. Wl enci kowski directed to
answer the questions it posed.
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* This was "the first [Respondent] had heard" of Eastern

Okl ahoma State Col | ege.

® What, if any, mninum course requirenents Eastern Okl ahoma
State Col |l ege (as opposed to Dr. MCoogl e) had established for
Course Numbers 2803 and 2823, the evidentiary record does not
est abl i sh.

® That Dr. MCoogle operated his courses on School Board
property added to their appearance of |egitinmacy.

" Inasmuch as Respondent's application for recertification was
granted, it would appear that the Departnent of Education, in
eval uating the application, determ ned that Eastern Okl ahona
State Coll ege was either an "accredited institution" or a
"nonaccredited approved institution," as described in Florida
Adm ni strative Code Rule 6A-4.003. The record is devoid of any
evi dence that this determ nation nmade by the Departnent of
Educati on was erroneous.

8 "A county school board is a state agency falling within
Chapter 120 for purposes of quasi-judicial adm nistrative
orders."” Sublett v. District School Board of Sunter County, 617
So. 2d 374, 377 (Fla. 5th DCA 1993).

® \Were the district school board, through the collective

bar gai ni ng process, has agreed to bear a nore denandi ng
standard, it nust honor, and act in accordance wth, its
agreenment. See Chiles v. United Faculty of Florida, 615 So. 2d
671, 672-73 (Fla. 1993)("Once the executive has negotiated and
the | egislature has accepted and funded an agreenent [with its
enpl oyees' collective bargaining representative], the state and
all its organs are bound by that [collective bargaining
agreenent] under the principles of contract law "); Hillsborough

County Governnmental Enpl oyees Association v. Hillsborough County
Avi ation Authority, 522 So. 2d 358, 363 (Fla. 1988)("[We hold
that a public enployer nust inplement a ratified collective
bar gai ni ng agreenent with respect to wages, hours, or terns or
conditions of enploynment . . . ."); and Pal m Beach County School
Board v. Auerbach, No. 96-3683, 1997 Fla. Div. Adm Hear. LEXI S
5185 *13-14 (Fla. DOAH February 20, 1997) ( Reconmended

Order) ("Long-standi ng case | aw establishes that in a teacher
enpl oynment di scipline case, the school district has the burden
of proving its charges by a preponderance of the evidence.
However, in this case, the district nust conply with the terns
of the collective bargai ning agreenent, which, as found in
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paragraph 27, above, requires the nore stringent standard of
proof: clear and convincing evidence.").

10 See endnote 3 above regardi ng Respondent's and M. Ashley's
cl assmate in Course Nunmber 2803, Leonard Wl enci kowski .

1 See § 120.57(1)(c), Fla. Stat. ("Hearsay evidence may be used
for the purpose of suppl enenting or explaining other evidence,
but it shall not be sufficient in itself to support a finding
unless it would be adm ssible over objection in civil

actions.").
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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